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THE UNITED STATES CAN ENFORCE ITS 

LAW. 



BY ANTI-FEDERALIST. 



In view of recent threatened assaults upon the sovereignty of 
the States it seems to the writer of this article to be well to 
explain that he is opposed to them, and that he regards them as 
proposed violations of the fundamental law of the country. The 
excuse for this intrusion of his personal views is that the follow- 
ing argument is in behalf of a stronger and a farther-reaching 
enforcement of the true Federal power than has yet been under- 
taken by any President except Grover Cleveland. It is not be- 
cause the Federal Government ought to usurp the customary and 
usual functions of the States that, in this contention, it is to be 
urged to force its rightful power within States and within and 
against their local and municipal agencies. To intrude with the 
Federal power into a State, or into the States, is bad; it is quite 
as bad, and much meaner, to decline to enforce the Federal power, 
the acknowledged and unassailable power of the United States, 
because of fear of a popular prejudice that may find expression 
in the popular vote. It is true, indeed, that this declination of 
right may be due to ignorance, just as encroachments upon the 
States may be due to incapacity to comprehend the nature and 
the value of our dual form of government. Whosoever would 
make this defence is welcome to his plea. The true statement 
of the respective powers of the two elements of this government 
is made in the following sentence of Cooky's "Principles of 
Constitutional Law": 

"In American constitutional law a peculiar system is established; 
the powers of sovereignty being classified, and some of them apportioned 
to the Government of the United States for its exercise, while others 
are left with the States. Under this apportionment, the nation is 
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possessed of supreme, absolute and uncontrollable power, in respect to 
certain subjects throughout all the States, while the States hare the 
like unqualified power, within their respective limits, in respect to 
other subjects." 

This doctrine has been held and applied in many cases by the 
Supreme Court since its earliest days; and, in some of these cases, 
it was early necessary to lay down the rule that, in exercising its 
rightful power, the Federal Government can know nothing of 
State lines. Acting within its jurisdiction, it is " supreme, ab- 
solute and uncontrollable." Within the State itself, and not- 
withstanding the State, it possesses the coercive power to carry 
out its lawful commands, to defend its citizens, to protect its 
majesty, and to enforce against State or local opposition rights 
which are its own or which it has constitutionally granted to 
others, citizens or foreigners, individuals or nations. 

The Supreme Court has established this doctrine, which, as 
announced by the judges, is as much part of the Federal Con- 
stitution as if it had been written there in unmistakable terms. 
If the power which belongs by right to the United States has not 
been exercised, if wrong has been suffered in consequence of the 
failure of the Federal Government to exert acknowledged power, 
if shifty evasions have been resorted to in order to avoid legal 
responsibility, .the dereliction of duty is chargeable to the polit- 
ical departments of the Government, to the legislative and ex- 
ecutive departments. The judicial department has done its full 
duty, and doubtless is ready again to do it whenever the occasion 
may arise. 

The particular subject now under consideration relates to the 
power of the Federal Government to enforce the provisions of 
one of its treaties against a State or local government. This 
treaty is that of 1894 with Japan. The Japanese Government, 
if we are to accept the uncontradicted statements of the news- 
papers, through its Ambassador at Washington, asserts that the 
treaty has been violated by the so-called exclusion of Japanese 
children from the public schools of San Francisco. It is doubt- 
ful if such a contention could be justly maintained; for, while 
the treaty gives to Japanese in this country all of certain " privi- 
leges, liberties and rights" enjoyed by native citizens, or by 
citizens or subjects " of the most-favored nation," it does not 
follow that this particular grant by the nation carries the right 
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to attend the same State schools as are open to native and foreign 
white children. For the purposes of the argument, however, this 
issue may be considered as of no avail by reason of the admis- 
sions of the Federal Government. For some unexplained rea- 
son it has been deemed wise at Washington to admit the truth 
and justice of the Japanese representations. Therefore, in a 
nutshell, the case is this: The United States, by the treaty of 
1894, agreed that the children of Japanese residing in this coun- 
try should have the same right to attend the public schools as is 
enjoyed by the children of white natives; that this includes the 
right to attend the public schools of a State, therefore of the State 
of California; that it is, furthermore, a grant of the right that 
Japanese children may attend the same schools as those whieh 
white children lawfully and habitually attend; that, contrary to 
this promise of the treaty, the Board of Education of the city 
of San Francisco issued an order excluding Japanese children 
from schools which they had the right to attend; that thus a 
treaty of the United States has been violated by the Board of 
Education of San Francisco. The Japanese Government looks 
to the United States to repair the wrong, and possibly to make 
amends, and to punish the offenders. The attitude of the Gov- 
ernment of the United States has been, at the best, one of uncer- 
tainty. It has asserted, at the most, that it does not know whether 
it possesses the power to prevent a breach of its own treaty by its 
own citizens, even when those citizens are members of a govern- 
ing, or political, body. It is not the first time that the issue has 
arisen. 

Since the power to make treaties has been given to the United 
States and denied to the States, and since the Federal Consti- 
tution has made a treaty the " supreme law of the land," one of 
two conclusions must follow: either the Government may com- 
pel obedience to its treaties, and punish disobedience; or, so far 
as its foreign relations are concerned, it is impotent. But so 
far as the law alone can make the Government powerful, this 
Government is far from being thus impotent. In the ease of 
Ware vs. Hylton, and in many other cases, it has been decided 
by the Supreme Court that a law of a State must yield to the " su- 
preme law of the land," whether that supreme law be expressed 
in a provision of the Constitution, or in a statute passed by Con- 
gress, o? in a treaty. This doctrine was laid down, by both 
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Congress and the States, with reference to the duty of the States 
to carry out certain provisions of the treaty of peace of 1783 
with Great Britain. The action of the States was, at first, not 
unlike the present action of San Francisco. They did not pro- 
pose to abide by the agreement that the debts due to British 
debtors should be paid. In some instances they pretended, or 
asserted, that their conduct in reviving old confiscation laws, or 
in enforcing existing statutes, was impelled by the failure of the 
English Government to keep its agreement to vacate certain ports 
which it continued to hold. This was an impudent assumption 
on the part of the States of the right to take an action which, 
if it were to be taken at all, was wholly and solely within the 
discretion and power of the United States. And yet, even in 
making this unwarranted assumption, the States and Congress 
agreed that the treaty superseded all States' laws antagonistic 
to it. In Ehode Island, Connecticut and Pennsylvania, the courts 
held this doctrine. Under the law of Maryland, one who owed 
a debt to a British subject was compelled by law to pay it into 
the State Treasury. In an action for debt brought under the 
treaty, the court held that the treaty repealed this State law, 
not only for the future, but for the past. It was decreed that the 
defendant debtor should pay the debt to the British creditor, 
notwithstanding his previous payment into the State Treasury. 
In the State of New York, the Legislature undertook to revive 
an old law concerning the renting of land under military order 
during the British occupation of the city. In a suit to recover 
rent, the treaty of peace was pleaded, and the court held that the 
treaty prevailed in opposition to the law of the State. In Georgia, 
a judge charged the Grand Jury that the Constitution, the laws 
and the treaties of the United States were paramount over the 
State constitutions and laws, while another judge of the same 
State held that the treaty of peace repealed an act of the State. 

Early in the nineteenth century the question reached the 
Supreme Court, a number of eases springing out of complications 
of title due to the change of ownership of Florida from Spain 
to the United States. In Ware vs. Hylton, Justice Chase, writing 
the opinion of the Court, said that a treaty is "paramount and 
controlling to all State laws and even to State constitutions 
wheresoever they interfere or disagree." In Foster vs. Neilson, 
a leading case, it was decided by the Supreme Court that a law 
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of the United States, i. e., a statute of Congress, must yield to 
a treaty of subsequent date. Chief-Justice Marshall, who de- 
livered the court's opinion in this case, said : 

" Our Constitution declares a treaty to be the law of the land. It 
is, consequently, to be regarded in courts of justice as equivalent to an 
act of the legislature, whenever it operates of itself without the aid 
of any legislative provision." 

Ten years before, in 1819, the Chief Justice, in McCulloch vs. 
Maryland, had said: 

" The Government of the United States, though limited in its powers, 
is supreme; and its laws, when made in pursuance of the Constitution, 
form the supreme law of the land, ' anything in the constitution or the 
laws of any State to the contrary notwithstanding.' " 

In one respect the treaty-making power enjoys a distinction 
which the law-making power does not possess: it may accomplish 
by treaty what Congress may not do by statute because the Con- 
stitution has not granted the power to the law-making branch of 
the Government. Congress, for example, cannot enact a law 
permitting aliens to own land within a State, notwithstanding 
the laws of the State; indeed, it may not enact any law controlling, 
directing or limiting in any way the right to hold land within 
a State. A treaty, however, may give to aliens the right, as heirs 
or devisees, to sell land within a State and to take the proceeds. 
Under the State law, lands owned by an alien, who had died 
possessed of them, would escheat to the State. A treaty thus 
defeating the laws of the State has been sustained, and made 
effective, by the Supreme Court of the United States. The case 
of Hauenstein vs. Lynham, decided by the Supreme Court in 
1879, arose out of such a state of facts as has been set forth. 
Samuel Hauenstein, a native of Switzerland, died in Eichmond, 
Virginia, possessed of lands, without heirs who were citizens of 
this country. The State eseheator took steps to obtain the land, 
but the Swiss heirs of Hauenstein, aliens, claimed the right to 
sell the land and to take the proceeds under a treaty between 
the United States and Switzerland made in 1850. This treaty 
gave to citizens of Switzerland the right to the proceeds of a sale, 
notwithstanding the law of Virginia, under which the State was 
entitled to the land. The court upheld the treaty against the 
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State. The regularity of the treaty being sustained, Justice 
Swayne, speaking for the court, quoted the decision in Ware vs. 
Hylton, as follows: 

" There can be no limitation on the power of the people of the United 
States. By their authority the State constitutions were made, and by 
their authority the Constitution of the United States was established; 
and they had the power to change or abolish the State constitutions or 
to make them yield to the General Government and to treaties made 
by their authority. A treaty cannot be the supreme law of the land, 
that is, of all the United States, if any act of a State legislature can 
stand in its way. If the constitution of a State (which is the funda- 
mental law of the State and paramount to its legislature) must give 
way to a treaty and fall before it, can it be questioned whether the 
less power, an act of the State legislature, must not be prostrate? 
It is the declared will of the people of the United States that every 
treaty made by the authority of the United States shall be superior 
to the constitution and laws of any individual State, and their will 
alone is to decide. If a law of a State, contrary to a treaty, is not void, 
but voidable only, by a repeal or nullification by a State legislature, 
this certain consequence follows — that the will of a small part of the 
United States may control or defeat the will of the whole." 

Since 1796, when the case of Ware vs. Hylton was decided, the 
Supreme Court has entertained no doubt as to the power of the 
United States to enforce its " supreme law." Why should there 
be any doubt anywhere? There is no power but that of the 
United States to deal for this nation with foreign nations, as 
Justice Gray said, in Fong Yue Ting vs. United States : 

" The United States are a sovereign and independent nation, and are 
vested by the Constitution with the entire control of international rela- 
tions, and with all the powers of government necessary to maintain that 
control and to make it effective. The only Government of this country 
which other nations recognize or treat with is the Government of the 
Union; and the only American flag known throughout the world is the 
flag of the United States." 

Many times the doctrine laid down in 1796 has been stated by 
the Supreme Court. In 1819, in McCulloch vs. Maryland, Chief- 
Justice Marshall declared it as, in 1816, Justice Story had stated it 
in Martin vs. Hunter's Lessee. In the latter case, Justice Story 
asserted that the " courts of the United States can without ques- 
tion revise the proceedings of the executive and legislative au- 
thorities of the States." 
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It is well-recognized doctrine that Federal laws which are con- 
stitutional, i. e., made " in pursuance " of the Constitution, and 
" all treaties made . . . under the authority of the United 
States " have the force of the Constitution itself, and any State 
statute, or any provision of a State constitution, which is repug- 
nant to the Federal Constitution, or to a Federal statute, or to 
a Federal treaty, is void. This means that any act of a State 
authority, executive or legislative, or any order of a local board, 
as in this Japanese controversy, which is contrary to a " supreme 
law of the land" — Constitution, statute or treaty — may be de- 
clared void by the courts of the United States. 

Under the decisions of the Supreme Court, then, a State can- 
not make a law, or perform an act — nor can any of its local gov- 
erning bodies, of course — which is repugnant to a provision of 
the Federal Constitution, or to one of its statutes, or to one of 
its treaties, without being guilty of a violation of the supreme 
Federal law. If an individual be sued under such an act in a 
civil action, he may plead that the State law is repugnant to the 
Federal Constitution or statute or treaty. If the State court de- 
cides against this plea, the injured party may appeal to the 
Supreme Court of the United States. If the State seek to punish 
Mm for an offence against this same law, in a criminal action, 
the accused may obtain his release on habeas corpus on the ground 
that the State law under which he is prosecuted is contrary to the 
supreme Federal law. The case under consideration arises from 
the action of the Board of Education of San Francisco. This 
action is admitted by the United States authorities to be repug- 
nant to a treaty between the United States and Japan, and is, 
therefore, an offence against the supreme law of the land. It 
seems to be generally admitted, at least it is the general impres- 
sion, and it has been asserted by several Secretaries of State, that 
the United States cannot enforce this supreme law against a 
State, or a city, or any local power, nor can it punish the mem- 
bers of a mob who have been guilty of a crime, of murder, for 
example, thus offending against the "supreme law" of the 
United States. 

If this position be well taken, it involves a confession of such 
impotence on the part of the United States as deprives the 
country of the right to assert itself to be a " World Power." 
Indeed, if this contention be sound, the Federal Government is 
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a second-rate domestic power. If it be true, why need the States 
take notice of the judgments of its courts, or of the statutes of its 
Congress, or of the "Federal Constitution itself ? Let us suppose, 
for example, that the defendant in a civil action brought and 
pursued in a State's courts, pleads that the State law under 
which he is sued violates the obligation of a contract, a kind of 
law which a State is prohibited from passing by the Constitution 
of the United States. Notwithstanding his plea, he is defeated 
by the highest tribunal of the State, his constitutional contention 
being decided against him. Declaring that the State has deprived 
him of a right which is his under the Federal Constitution, the 
United States Supreme Court gives him a writ of error, removes 
the case to its jurisdiction, and decides that his contention is 
well founded; that the law of the State is void because it violates 
the obligation of a contract, and is, therefore, repugnant to the 
Constitution. Let us assume that the State ignores the decision 
of the Supreme Court of the United States; that an execution 
issues on the judgment of the State court; and that the alleged 
debtor's property is seized and sold, notwithstanding the decision 
of the United States Supreme Court. Cannot the United States 
protect its citizen effectually ? Having declared that he shall not 
be pursued under the State law, is the United States Govern- 
ment so impotent that it is unable to protect him against the 
assumed illegal act of the State, or of any officer or board of 
officers within the State? If an accused is convicted and sen- 
tenced under a law which he declares to be an ex post facto law, 
a law which the Federal Constitution forbids a State to enact, 
and if, on application to the United States courts for a writ of 
habeas corpus, the Supreme Court decides that he is right, may 
the State authorities nevertheless execute him with impunity? 
Is there no power in the United States to take from the State 
jailer or the State executioner the victim whom its own courts 
have declared innocent of the crime with which he has been 
charged ? 

Are not these assumptions fair illustrations of the case &f the 
offenders against the " supreme law of the land," formulated in 
the treaty with Japan? Just as the State authorities might re- 
fuse to obey the Federal law as announced by the Supreme Court, 
so the Board of Education of San Francisco refuses to obey the 
law as set forth in the treaty. In either case, we have disobe- 
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dience by local authorities to the. law of the United States. In 
the instances which have been mentioned, the Government and 
the country would insist upon obedience to the law, and the State 
authorities who nullified the law would be considered to be rebels. 
It has been settled by war that a State may not nullify a legisla- 
tive act of the Federal Government; and if a State may not do 
this, it may not nullify a treaty. There is no difference in de- 
gree between a statute and a treaty, between the two kinds of 
the supreme law. 

As Chief-Justice Marshall said, a treaty is equivalent to a 
statute, and it has been decided by the Supreme Court more than 
once that they are of like effect; that a treaty may be repealed by 
a subsequent statute, and a statute may be repealed by a subse- 
quent treaty. 

Bach, when it is operative, is the effective supreme law of 
the land. 

There is, indeed, no such impotence in law as has been ad- 
mitted by the political power. For some reason not entirely clear, 
although a shrewd conjecture may be made, it has been assumed 
that the United States cannot enforce its law against the hostile 
action of a State. It may be the policy of politics to take this 
view; it may be for the interests of a party to contend that the 
United States cannot compel the observance of its laws and 
treaties, and cannot punish those who offend against them. But 
the judges have not argued thus, nor have all Presidents acted on 
such a policy of timidity. In 1894 the Chicago rioters, under the 
lead of Eugene V. Debs, violated the law of the United States 
by interfering with the passage of the mails and obstructing 
interstate commerce. Mr. Cleveland and Attorney-General Olney 
had already "intruded" into California for the purpose of de- 
fending in the United States courts the power and rights of the 
Federal Government. Now the Attorney-General directed the 
United States Marshal to employ additional deputies in aid of 
the Federal power which was attacked within the State of Illinois. 
He also employed special counsel to aid the United States Dis- 
trict Attorney. 

Mr. Cleveland has explained that his own and Mr. Olney's 
theory was that "under the Constitution and laws, these 
subjects [carrying the mails and interstate commerce] were 
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in the exclusive care of the United States, and that for their 
protection the Federal courts were competent, under general 
principles of law, to intervene by injunction." The President 
had determined to enforce the " supreme law of the land " with- 
in the geographical boundaries of the State of Illinois against 
the protests of the Governor of the State. The situation becom- 
ing desperate, and it being apparent that the decrees of the 
courts could not be enforced by the civil power of the Marshal, 
it was determined to employ the military for the purpose of 
preventing further violation of the law of the United States. 
Troops were sent to Chicago. 

President Cleveland issued a proclamation containing the fol- 
lowing clause : 

" Whereas, for the purpose of enforcing the faithful execution of the 
laws of the United States and protecting its property and removing 
obstructions to the United States mails in the State, the President has 
employed a part of the military forces of the United States." 

Subsequently, in answer to a protest from Governor Altgeld, 
Mr. Cleveland said: 

" Federal troops were sent to Chicago in strict accordance with the 
Constitution and the laws of the United States, upon the demand of the 
Post-office Department that obstructions of the mails should be removed, 
and upon the representation of the judicial officers of the United States 
that process of the Federal courts could not be executed through the 
ordinary means." 

Debs and others were arrested by the Federal authorities and 
charged with contempt in refusing obedience to the writs of in- 
junction issued by the United States court. Debs was convicted 
and was sentenced to prison. He applied for a writ of habeas 
corpus. The application was denied by the Supreme Court, 
Justice Brewer delivering an opinion which should be read by 
all who believe that the Government of the United States is so 
impotent that it cannot enforce its laws against the opposition of 
State and local authorities. 

Is the United States Government dependent upon the States 
for the enforcement of its laws? Is it even dependent upon its 
own courts ? Said Justice Brewer : 

"There is no such impotency in the National Government. The 
entire strength of the nation may be used to enforce in any part of the 
land the full and free exercise of all national powers; and the security 
of all rights entrusted by the Constitution to its care. The strong ann 
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of the National GoYernment may be put forth to brush away all ob- 
structions to the freedom of interstate commerce, or the transportation 
of the mails. If the emergency arises, the army of the nation, and all 
its militia, are at the service of the nation to compel obedience to its 
laws." 

And if, as the court argued, the Federal Government may thus 
employ its physical power, it may certainly seek its end, the en- 
forcement of its laws, including its treaties, by application to its 
courts. 

" The General Government," said the court in the case of Martin 
vs. Hunter's Lessee, "must cease to exist whenever it loses the 
power of protecting itself in the exercise of its constitutional 
powers." 

There is no uncertain ring in the voice of the judges ; but there 
has been great and significant timidity in the attitude of the 
politicians. 

When, in 1891, Mr. James G. Blaine declared to the Italian 
Government that the United States Government could not punish 
the New Orleans murderers of Italian subjects, he was probably 
right. 

This was not, however, because there was no power to do so in 
the Federal Government; it was because Congress had not en- 
acted a law for the punishment of crimes against treaty rights. 
Some treaties, like some laws, do not operate of themselves for 
lack of a sanction. Under the decision of the United States 
Supreme Court, however, it is plain that Congress has the power 
to enact a law providing for the punishment of all who offend 
against the provisions of its treaties. In the present case, no 
legislation is needed for the pressing emergency. It is equally 
clear from the decisions already cited that the United States 
courts, on the application of Government, may enjoin the Board 
of Education of San Francisco from carrying out its order 
against the Japanese. 

If the members of the Board of Education refuse to 
obey the injunction, they may be adjudged in contempt 
and may be imprisoned; if there should be forcible re- 
sistance to the United States authorities by the local mob or 
government, or by the State itself, the Federal Government may 
compel obedience to the orders and judgments of its courts by 
the employment of all of its physical power. 

The law of the case is so clear that the conclusion cannot be 
voc otxxxra.^-No, 605. 1% 
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escaped that the political authorities must be conscious of the 
rights and powers of the Federal Government. 

Why do not the political powers do their duty, then? 

Why does not Congress legislate? 

Why does not the Executive act? 

Why is there no appeal to the courts whose just and patriotic 
views have been so often declared? 

Why does not the Federal Government, which seeks to usurp 
the power of the States over their own citizens, enforce its own 
laws, protect its own honor, and thus escape from the ridicule 
that has lately been poured out upon it? Is there such potent 
cause of national dishonor in the labor vote of the Pacific coast? 
Judging from Mr. Roosevelt's message he is inclined to think that 
there is not. 

Anti-Federalist. 



